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Introduction

1 On 6 April 2006 the Transfer of Undertakings (Protection of Employment) Regulations 2006 (“new TUPE”) came into force.  They replace the 1981 Regulations (“old TUPE”) and are intended to give effect to EC Directive 2001/23/EC on the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses (“the Directive”).  The 2006 Regulations were made under section 2(2) of the European Communities Act 1972 and section 38 of the Employment Relations Act 1999.
2 Government publications which throw light on the meaning of new TUPE include the DTI  Consultation Document of March 2005 (“the Consultation Document”), the DTI Response to the Public Consultation on the draft revised TUPE Regulations (“the Consultation Response”) and the DTI Guide to the 2006 TUPE Regulations for employees, employers and representatives (“the Guidance”).
Overview
3 The main changes that will be effected by new TUPE are the following:
(1) the definition of a transfer will be expanded to ensure that TUPE apply to “service provision changes”;
(2) the effect of TUPE in relation to transfer-related dismissals and changes in terms and conditions will be clarified;
(3) the transferor will be required to notify the transferee of the identities of transferring employees and of the rights and liabilities which will transfer with them;
(4) there will be greater flexibility in the application of TUPE in certain insolvency situations, in line with the Government’s policy of promoting the “rescue culture”.
4 The DTI Consultation Document explains that the general approach taken in redrafting new TUPE was to leave provisions the same as in old TUPE except where the intention was to bring about a substantive change in effect.  However, this approach has been departed from in a number of instances: some provisions have been recast in order to reduce or eliminate confusion, address case law conflicts or update TUPE for “increased user-friendliness”. In addition some measures go beyond that permitted in the Directive while others seem to derogate from it.
What is a relevant transfer?

5 The DTI Consultation Document pointed out that the scope of TUPE is probably one of the most extensively debated and litigated aspect of the regulations.  It went on to explain that:
“The Government considers that, ideally, everyone should know where they stand when a business sale or reorganisation, or a contracting-out or similar exercise, takes place, so that employers can plan effectively in a climate of fair competition and affected employees are protected as a matter of course.”

6 To this end, the new regulation 3:
(1) expands the definition of a transfer with the aim of ensuring that changes in service provider fall within the scope of TUPE; and
(2) clarifies the extent to which TUPE apply to transfers in the public sector.
New definition of a relevant transfer
7 Under the new regulation 3, TUPE apply to: 
(1) a transfer of an undertaking, business or part of an undertaking or business situated immediately before the transfer in the United Kingdom to another person where there is “a transfer of an economic entity which retains its identity”;
(2) a “service provision change”. 

New definition of economic entity

8 Regulation 3(2) defines the expression “economic entity”.  It states: 

“In this regulation, ‘economic entity’ means an organised grouping of resources which has the objective of pursuing an economic activity, whether or not that activity is central or ancillary.” 

This definition reflects the case law of the European Court of Justice (“ECJ”), which has defined an economic entity in similar terms – see, for example, Suzen v Zehnacker Gebaudereinigung GmbH Krankenhausservice [1997] IRLR 255.  However, the Court has emphasised that an organised grouping of employees who are specifically and permanently assigned to a common task may, in the absence of other factors of production, amount to an economic entity – see Francisco Hernandez Vidal SA v Gomez Perez [1999] IRLR 132.  There is no reference to employees in the new regulation 3(2), perhaps because this situation is covered by the new rules in relation to service provision changes. 
What is a service provision change? 

9 Under old TUPE, it was often difficult to say with certainty whether TUPE would apply to a change in service provider.  New TUPE aim to eliminate this uncertainty by expressly applying the regulations to service provision changes. 

10 The new rules in relation to service provision changes are to be found in regulation 3.  Regulation 3(1)(b) describes a service provision change as a situation in which:

(1) activities cease to be carried out by a person (“a client”) on his own behalf and are carried out instead by another person on the client's behalf (“a contractor”) i.e. out-sourcing; 
(2) activities cease to be carried out by a contractor on a client's behalf (whether or not those activities had previously been carried out by the client on his own behalf) and are carried out instead by another person (“a subsequent contractor”) on the client's behalf i.e. replacement of one contractor by another;
(3) activities cease to be carried out by a contractor or a subsequent contractor on a client's behalf (whether or not those activities had previously been carried out by the client on his own behalf) and are carried out instead by the client on his own behalf i.e. in-sourcing,
and in which the conditions laid down in regulation 3(3) are satisfied.

11 The conditions prescribed by regulation 3(3) are that: 

(1) immediately before the service provision change – 

(a) there is an organised grouping of employees situated in Great Britain which has as its principal purpose the carrying out of the activities concerned on behalf of the client; 

(b) the client intends that following the service provision change the relevant activities will be carried out by the transferee, other than in connection with a single specific event or task of short term duration; and

(2) the activities concerned do not consist wholly or mainly of the supply of goods for the client’s use. 
Need for organised grouping of employees 
12 The Guidance says that the reference to an organised grouping of employees:

“… is intended to confine the Regulations’ coverage to cases where the old service provider (i.e. the transferor) has in place a team of employees to carry out the service activities, and that team is essentially dedicated to carrying out the activities that are to transfer (although they do not need to work exclusively on those activities).  It would therefore exclude cases where there was no identifiable grouping of employees.  This is because it would be unclear which employees should transfer in the event of a change of contractor, if there was no such grouping.  So, if a contractor was engaged by a client to provide, say, a courier service, but the collections and deliveries were carried out each day by different couriers on an ad hoc basis, rather than by an identifiable team of employees, there would be no ‘service provision change’ and the Regulations would not apply.”

13 It seems likely that this is an aspect of the new rules which will prove to be problematic, especially in cases where contracts are repackaged or subdivided when re-tendering takes place. The most obvious situations in which TUPE will not apply are those in which there is a floating labour force either before or after the changeover.

Continuation of activities
14 Note that there is no explicit requirement in the rules relating to service provision changes for the activities to retain their identity (thereby avoiding the old tests under Suzen and Spijkers which involved, amongst other things, an analysis as to whether the undertaking was labour intensive or not and whether the activity had continued).  Indeed, the DTI noted in its Consultation Response that activities need not be carried out by the transferee in an identical manner.  Where, however, there is a major change in the way in which a service is provided, it may be possible to contend that the “activities” before and after the change of provider are not the same.
Exclusion of short term ‘one off’ contracts
15 The exception in respect of activities connected with a single specific event or task of short term duration is designed to ensure that the new rules in relation to service provision changes do not catch cases where a client buys in services on a short-term ‘one off’ basis. By way of illustration, the Guidance contrasts a contract for the provision of security services to protect athletes during an event such as the Olympic Games with one under which security advice was to be provided in the years running up to the Games. The Guidance suggests that the former would not be covered by new TUPE whereas the latter would but the wording is not exactly clear as to whether we are distinguishing between (i) a single specific event and (ii) a task of short term duration or (i) a single specific event and (ii) a task both of short term duration. The Guidance on the Working Time Regulations was criticised in Commission v United Kingdom (C-484/04) on the basis that it was misleading so similar issues may arise here.
Contracts for supply of goods 

16 The Guidance illustrates the effect of the exclusion in relation to activities consisting wholly or mainly of the supply of goods by comparing a situation in which a contractor is engaged to supply sandwiches and drinks which are sold by the client in its staff canteen with one where the client engages the contractor to run the canteen. The Guidance suggests that only the latter situation would fall within the scope of new TUPE.

No exemption for professional business services 

17 The Government originally considered the possibility of incorporating an express exception in relation to professional business services e.g. accountancy, business consultancy, legal advice and computer software design.  It ultimately concluded that there should be no exemption of this kind, since the disadvantages would outweigh the benefits. The Consultation Document made the point that the practical impact of any such exception would be small, since it is rare for professional business services to be provided by an organised grouping of employees whose principal purpose is to provide services to a particular client. 

Transfers in the public sector
18 In relation to transfers in the public sector, regulation 3 makes clear that new TUPE apply to public and private undertakings engaged in economic activities whether or not they are operating for gain.  However, it also excludes from the scope of the regulations an administrative reorganisation of public administrative authorities or the transfer of administrative functions between public administrative authorities. The exclusion codifies the decision of the European Court of Justice in Henke [1996] IRLR 701.  
19 The Guidance says that intra-governmental transfers are covered by the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector (and the related guidance).  It adds that in appropriate cases TUPE-equivalent protection may be afforded to affected employees by specific legislative provision.
Who transfers?

20 The effect of a TUPE transfer on contracts of employment is covered by the new regulation 4, which replaces the old regulation 5.
Who transfers – the new statutory assignment test

21 Under old TUPE, an employee’s contract of employment transferred to the new employer if s/he was “employed in the undertaking or part transferred” – see regulation 5(1).   These words have been replaced under the new regulation 4(1) with a reference to a person “employed by the transferor and assigned to the organised grouping of resources or employees that is subject to the relevant transfer”.  
22 This gives statutory effect to the decision of the ECJ in Botzen and others v. Rotterdamsche Droogdok Maatschappij BV (Case C-186/83) [1985] ECR 519.  In Botzen the Court of Justice held that that the test which must be applied in deciding whether an employee is employed in an undertaking or part of an undertaking is whether he or she is assigned to it.  The Court went on to say that an employee can be regarded as “assigned to” part of an undertaking if it forms the “organisational framework” within which the employee’s employment relationship takes effect.  If the employee is assigned to some other part of the business, the fact that he performs duties which are for the benefit of the part of the undertaking which is being transferred or involve the use of assets assigned to it does not mean that he transfers to the new employer.   

23 Regulation 2 provides that:

  “‘assigned’ means assigned other than on a temporary basis”.
24 The Guidance says:

“Whether an assignment is ‘temporary’ will depend on a number of factors, such as the length of time the employee has been there and whether a date has been set by the transferor for his return or re-assignment to another part of the undertaking.” 

25 The Consultation Document stated that the exclusion of temporary assignments accords with the decision of the EAT in Securiplan v Bademosi EAT/1128/02, in which it was held that a security guard who had been temporarily re-assigned from his usual place of work to a magistrates court for a period of one year was not assigned to the provision of security services at the court.

26 Case law establishes that an employee who has been re-assigned to an undertaking on an indefinite basis will be entitled to transfer, even if the employee was redeployed shortly before the transfer - see Securicor Guarding Ltd v Fraser [1996] IRLR 552 and the decision of the Court of Appeal in Fairhurst Ward Abbots Ltd v Botes Builing Limited and another [2004] IRLR 304.
27 In Fairhurst Ward, a single contract for the maintenance of void properties in the London Borough of Southwark was divided into two separate contracts when re-tendering took place.  The new contracts covered two separate geographical areas, Areas 1 and 2. After the outgoing contractor learnt that its tender for Area 2 had been unsuccessful, eight employees who had previously spent 56.6% of their time in Area 2 were sent to work exclusively in that area until the existing contract came to an end.  The employees in question were re-allocated in this way because the outgoing contractor was keen to ensure that they were assigned to Area 2, so that they would transfer to the successful tenderer under TUPE.  The employment tribunal held that there were “genuine business reasons” for this allocation of labour, a finding which was not disturbed on appeal.

28 Although the outgoing contractor also attempted to assign the contract supervisor to Area 2, the tribunal held that in his case this was a “paper exercise” and that in fact he was not employed to work either substantially or exclusively in that area.  One employee was absent through ill health and he was assigned by his employer to somewhere he would have worked but for his illness. The Court of Appeal held that this was a proper approach and rejected the argument from the new contractor that an employee absent form work was not assigned to any `part’.

29 See also the EAT’s decision in Carisway Cleaning Consultants Ltd. v. Richards and another [unreported] EAT/6229/97 19th June 1998, in which the EAT (Judge Hull presiding) held that an employee who had been deceived into joining a part of the undertaking which was on the point of being transferred under TUPE did not pass across to the transferee.

Employees unfairly dismissed before transfer

30 The new regulation 4(3) gives statutory effect to the decision of the House of Lords in Litster and others v. Forth Dry Dock & Engineering Co. Ltd [1989] IRLR 161. It provides that:

“any reference ( to a person employed by the transferor and assigned to the organised grouping of resources or employees that is subject to a relevant transfer, is a reference to a person so employed immediately before the transfer, or who would have been so employed if he had not been unfairly dismissed in the circumstances described in regulation 7(1) (”.
31 Some of the respondents to the consultation exercise queried whether regulation 4(3) implies that the transferee will inherit employees who have been unfairly dismissed prior to the transfer. The DTI has confirmed that this is not the intention. In its Consultation Response, the Department pointed out that UK law does not recognise the nullity of a dismissal
 and said that the status of employees unfairly dismissed before the transfer in respect of the transferee is “as an ex employee”. 

Only employees employed by the transferor

32 New TUPE continue to apply only to a person who is employed “by the transferor”.  It has always been thought that this could exclude employees who work in the undertaking transferred but have a different employer e.g. because they are employed by a holding or service company which seconds them to the employer who owns the undertaking.

33 Some of the respondents in the public consultation exercise argued that regulation 4(1) should be amended to ensure that the contracts of employees who are assigned to an undertaking but employed by an associated employer are explicitly protected.  However, the DTI rejected this suggestion, contending that “no practical problems have come to light” and that the proposed amendment would add unnecessarily to the complexity of the regulations – see paragraph 3.7 of the Consultation Response.

34 It is not altogether true to say that the requirement for a person to be employed by the transferor has been unproblematic. The difficulties to which it has given rise are illustrated by the conflicting decisions of the EAT in Michael Peters Ltd v. Farnfield (1) and Michael Peters Group PLC (2) [1995] IRLR 190 and Sunley Turriff Holdings Ltd. v. Thomson and others [1995] IRLR 184.

35 In Governing Body of Clifton Middle School and others v Askew [1999] IRLR 708, the Court of Appeal held that an employee cannot take advantage of the automatic transfer principle unless s/he has a contractual relationship with the transferor of the undertaking.  Chadwick LJ observed that the only possible exception to this requirement would be where the actual employer was acting on behalf of or as agent for the transferor of the undertaking.  This would suggest that a person who works in an undertaking owned by one entity but is employed by a different legal entity will only transfer under TUPE if they can show that the actual employer employed them as agent for the transferor. 

36 However, the principles considered by the Court of Appeal in Cable and Wireless plc v Muscat [2006] IRLR 354 and Dacas v Brook Street Bureau (UK) Ltd [2004] IRLR 358 raise the possibility that there may be an implied contract of employment between the transferor and an employee seconded to work in the undertaking.

Under a contract which would otherwise be terminated by the transfer

37 An employee will only transfer under regulation 4 if s/he is employed under a contract “which would otherwise be terminated by the transfer”.  The Government initially intended to omit this phrase from new TUPE, on the grounds that it is unnecessary and might encourage the transferor to pick and choose which employees to transfer.  However, responses received in the public consultation exercise persuaded the DTI to reinstate it.  Paragraph 3.7 of the Consultation Response explains that the Department came to the conclusion that there would be practical advantages in retaining the phrase, as it provides scope for the transferor to retain employees who would otherwise transfer. 

38 The DTI must have had in mind the situation where the transferor wants to retain an employee and the employee prefers to remain in the employment of the transferor.  The ECJ has held that where an employee does not wish to work for the transferee, s/he is free to continue in the employment of the transferor - see Temco Service Industries SA v Imzilyen [2002] IRLR 214.  However, the Court of Justice has emphasized that it is important to distinguish between an agreement under which an employee freely elects to maintain the employment relationship with the transferor and one which simply excludes the employee’s rights to transfer to the transferee.  An agreement of the latter kind frustrates the purpose of the Directive and is therefore void – see D’Urso and others v. Ercole Marelli Elettromeccanica Generale SpA and others [1992] IRLR 136. 

39 In Sunley Turriff Holdings Ltd. v Thomson and others [1995] IRLR 184, the EAT pointed out that the mere fact that an employee continues to work for the transferor after the transfer does not mean that he must be taken to have agreed to leave the transferred undertaking.  The employee may continue working for the transferor because the transferee has refused to take him on or because he is confused or mistaken about his rights.  In either case it cannot be assumed that the employee has agreed to leave the undertaking. In the absence of such agreement, the correct analysis is that the employee’s employment in the undertaking has come to an end involuntarily and that he has entered into a new employment relationship with the transferor. 
The transfer of rights and liabilities

40 New regulation 4(2) replaces the old regulation 5(2). An example of how wide this is can be seen in the recent EAT case of G4S Justice Services (UK) Ltd v Anstey and anor. (0698/05) in which employees awaiting the outcome of internal appeals against their dismissals for gross misconduct at the date of the transfer of a business  had thi appeals allowed by the following the transferor, after the transfer, and as they had been reinsated they were held to have been employed by the transferor in the transferred undertaking immediately before the transfer.

.

41 There is a small change in regulation 4(2)(b), which now provides that any act or omission of the transferor in respect of a transferring contract or employee is deemed to have been an act or omission of the transferee. The old regulation 5(2)(b) referred only to things done by the transferor.  The Government was persuaded to introduce the new wording by respondents to the public consultation exercise, who suggested that omissions should be mentioned for completeness. 

Liability for personal injury

42 In the joined cases of Bernadone v Pall Mall Services Group and others and Martin v Lancashire County Council [2000] IRLR 487, the Court of Appeal held that the transferor’s obligation to compensate an employee for personal injury sustained during the course of their employment transfers to the transferee under TUPE.  This was on the ground that a negligent breach of the duty of care arises “in connection with” the employee’s contract of employment.  The Court of Appeal also held that the benefit of the insurance cover effected by the transferor in compliance with the Employers’ Liability (Compulsory Insurance) Act 1969 (“ELCI”) similarly passes across to the transferee.  This means that a transferee is able to call on that cover to meet any personal injury liabilities incurred while the business was in the hands of the transferor.  

43 Because public sector employers are generally not covered by the ELCI, transferees who inherit employees from the public sector could find themselves encumbered with liabilities for which they have no insurance cover.  To answer this problem, regulation 17 of TUPE 2005 provides that where the transferor is not required by ELCI to effect insurance cover, the transferor and transferee will be jointly liable for personal injury claims which arise from the period of employment with the transferor.
New scheme for varying contracts of employment 

44 Regulations 4(4) and 4(5) introduce a new scheme in relation to agreed variations in terms and conditions.
45 Regulation 4(4) provides that any variation of the contract of the employment will be void if the sole or principal reason for the variation is:
(1) the “transfer itself” (a formulation which adopts language used by the European Court of Justice when describing the causal link which must exist between the transfer and a change in terms and conditions if the change is to fall foul of the Directive – see, for example, Foreningen af Arbejdsledere i Danmark v Daddy’s Dance Hall A/S [1988] IRLR 315);
(2) a reason connected with the transfer which is not an economic, technical or organisational reason entailing changes in the workforce (“ETOR”).
46 Regulation 4(5) provides that a contractual variation will be effective where the sole or principal reason for it is either:
(1) a reason connected with the transfer that is an ETOR; or
(2) a reason unconnected with the transfer.

47 As the DTI acknowledged in the Consultation Document, the Directive contains no explicit provision allowing for a contractual variation to be effective if there is an ETOR for it.  However, the Government takes the view that since a transfer-connected dismissal for an ETOR is potentially fair, it would be illogical for the Directive to prohibit agreed changes to terms and conditions which are made for economic, technical or organisational reasons.  

48 The English courts have given a relatively narrow meaning to the ETOR defence. In Berriman v. Delabole Slate Limited [1985] ICR 546, the Court of Appeal emphasised that an economic, technical or organisational reason must be one entailing “changes in the workforce”.  Browne-Wilkinson LJ said that these words connote a change in the overall numbers or job functions of the workforce; they are not wide enough to cover a change in the terms and conditions on which employees carry out their existing job functions, such as a harmonisation of terms and conditions.  
49 The Government declined to amend TUPE to permit harmonisation, as was suggested by some of the respondents in the consultation exercise.  These included the CBI, who contended that harmonisation should be permitted if the proposed variations would not leave employees worse off overall.  The DTI concluded “with regret” that this might be incompatible with the Directive, but promised to press for appropriate amendments to the Directive.
Occupational pensions 

50 The automatic transfer principle does not extend to an employee’s right to participate in an occupational pension scheme in respect of service after the date of transfer, although the Pensions Act 2004 makes provision for the protection of pension rights in the event of a TUPE transfer.

Exclusion of occupational pension rights from TUPE

51 The exclusion of rights relating to participation in an occupational pension scheme is now contained in regulation 10 of new TUPE, which excludes from the scope of regulation 4 so much of a contract of employment or collective agreement as relates to an occupational pension scheme within the meaning of the Pension Schemes Act 1993.  This is subject to regulation 10(2), which states that the exclusion does not extend to scheme provisions relating to matters other than benefits for old age, invalidity and survivors. 

52 The only significant amendment to this part of TUPE is to be found in regulation 10(3), which makes it clear that there is no risk to the transferor of a successful breach of contract or constructive unfair dismissal claim if the transferee fails to afford transferred employees any given level of occupational pension entitlement following the transfer.  It has in the past been suggested (principally by the Government legal officers) that the transferor could be at risk of constructive dismissal claims if the transferee failed to provide comparable pension benefits, although the balance of opinion was that this risk was small.

The Pensions Act 2004

53 The Pensions Act 2004 makes provision for the protection of pension rights in the event of a TUPE transfer.  Sections 257 and 258 of the Act contain the broad framework of the scheme, which came into force on 6 April 2005 and applies to transfers taking place on or after that date. Much of the detail is to be found in the Transfer of Employment (Pension Protection) Regulations 2005 (“the Pension Protection Regulations”).  

54 The purpose of the new statutory protection is outlined in a Guide to the Pensions Act 2004 published by the Department for Work and Pensions, which states:

“Where employees already have, or would have, access to an occupational pension, they should not lose out just because of a company takeover.  Where a transferor employer contributes to an occupational pension scheme, employees will have the right to ongoing employer pension provision from the transferee if there is a business transfer that is covered by the Transfer of Undertakings (Protection of Employment) Regulations 1981.”

Who qualifies for protection?

55 The circumstances in which an employee will qualify for protection are laid down by section 257, which provides that an employee will be eligible for pension provision following a TUPE transfer if:

(1) the transferor operated an occupational pension scheme in relation to which the employee satisfies any of the following conditions:

(a) s/he was an active member of the scheme;

(b) s/he was eligible to be an active member although was not in fact active;

(c) s/he would have been an active member or would have been eligible to be an active member if s/he had been employed for a longer period;

(2) in a case where the scheme was a money purchase scheme, the transferor was required to make contributions to the scheme or, although not required to do so, had in fact made such contributions.  In the case of an inactive member or an employee with insufficient service to join the scheme, it must be shown that the transferor would have been required to make contributions if the employee had been an active member or had sufficient service to join.

Form of protection

56 The form which pension protection must take is prescribed by section 258.  This  provides that, in a case where section 257 applies, it will be a condition of the employee’s contract that the transferee secures that the employee is, or is eligible to be, a member of an occupational pension scheme in relation to which the transferee is the employer and which may be any of the following types of scheme:

(1) a final salary scheme which satisfies either of the following requirements:

(a) the statutory reference scheme test, for contracting-out purposes, laid down in section 12A of the Pension Schemes Act 1993, or:

(b) the “alternative standard” laid down in regulation 2(1) of the Pension Protection Regulations.  The alternative standard is satisfied if the scheme provides either:

(i) for members to be entitled to benefits the value of which equals or exceeds 6% of pensionable pay for each year of employment together with the total amount of any contributions made by them, and, where members are required to make contributions to the scheme, for them to contribute at a rate which does not exceed 6% of their pensionable pay; or

(ii) for the transferee to make “relevant contributions” to the scheme on behalf of each employee who is an active member of it.  “Relevant contributions” are defined in regulation 3 of the Pension Protection Regulations. Contributions will be “relevant” if they are (i) made in respect of each period in respect of which the employee is paid remuneration and contributes to the scheme and (ii) match the employee’s contributions up to 6% of basic pay (which excludes bonus, commission and overtime payments);

(2) a money purchase scheme to which the transferee either:

(a) makes “relevant contributions”; or 

(b) where the employee is not an active member of the scheme but eligible to be such a member, the transferee must be subject to the obligation to make relevant contributions if the employee were an active member;

(3) a stakeholder scheme. If it chooses this option the transferee must:

(a) make relevant contributions to a stakeholder scheme of which the employee is a member; or

(b) have offered to make relevant contributions to a stakeholder scheme (and not withdrawn the offer).

57 Section 258(6) of the Act provides that at any time after becoming an employee of the transferee (but by implication not before), an employee can agree to waive his right to pension provision by the transferee. 

58 It will be evident that, in the case of workers in the private sector, the transferee will not be required to provide pension benefits that are broadly comparable to those which the workers received whilst employed by the transferor. In the case of transfers involving public sector staff, the statements of practice require broad equivalence of pension provision.
Transfer of collective agreements and trade union recognition

59 Regulations 5 and 6 of new TUPE deal with the effect of a relevant transfer on collective agreements and trade union recognition.  They are essentially the same as the original provisions relating to the transfer of collective agreements and trade union recognition (although in Werhof v Freeway Traffic Systems [2006] IRLR 400 the ECJ held that the new employer is not bound by collective agreements subsequent to the one which was in force at the time of transfer).
60 However, the Government intends to make regulations under section 169B of the Trade Union and Labour Relations (Consolidation) Act 1992 to ensure that declarations made by the CAC and applications made to the CAC under the statutory recognition procedure are preserved in the event of a TUPE transfer.
Transfer-connected dismissals

61 Transfer-connected dismissals are governed by the new regulation 7, which is designed to clarify the meaning of the old regulation 8 without changing its substantive effect.  
62 The DTI Consultation Document stated that the new regulation 7 is designed to draw a clear distinction between three different categories of dismissal, viz:

(1) dismissals where the sole or principal reason is the transfer itself, or a reason connected with the transfer which is not an ETOR, which are treated as automatically unfair;

(2) dismissals in which the sole or principal reason is not the transfer itself but is a reason connected with the transfer which is an ETOR.  The new regulation 7 provides that such dismissals shall be regarded as either by reason of redundancy or for some other substantial reason, and thus potentially fair (although subject to the usual requirement of reasonableness);

(3) dismissals for which the sole or principal reason is unconnected with the transfer, and which are not caught by TUPE even though they may be effected around the time of the transfer (see, for example, Whitehouse v Charles A Blatchford & Sons Ltd [1999] IRLR 456). 

63 Under the old regulation 8, all dismissals for an ETOR were treated as being for some other substantial reason.  The DTI Consultation Document pointed out that in Canning v Niaz and another [1983] IRLR 431, this was held to prevent employees who are made redundant in the context of a TUPE transfer from claiming a statutory redundancy payment or arguing that they had been unfairly selected for redundancy.  The DTI noted that the new regulation 7 corrects this “longstanding error”. 
Deemed dismissal where substantial detrimental change in working conditions
64 Regulations 4(9) and (10) introduce a new right to complain of unfair constructive dismissal where the transfer involves a substantial change in working conditions which are to the material detriment of the employee but fall short of being a repudiatory breach of the contract of employment. 
65 Article 4(2) of the Directive provides that where a contract of employment is terminated because the transfer involves a substantial change in working conditions to the detriment of the employee, the employer shall be regarded as having been responsible for the termination of the contract.  The meaning of this provision was considered in Rossiter v Pendragon plc and Air Foyle Ltd v Crosby-Clarke [2002] IRLR 483, in which the Court of Appeal held that an employee can only claim to have been constructively dismissed by reason of a substantial detrimental change in his working conditions if the employer’s actions constitute a repudiatory breach of the contract of employment. 
66 The Government considers that Rossiter was wrongly decided and has decided to reverse the decision statutorily.  This is achieved by regulation 4(9), which provides as follows:
“(9) … where a relevant transfer involves or would involve a substantial change in working conditions to the material detriment of a person whose contract of employment was or would be transferred under paragraph (1), such an employee may treat the contract of employment as having been terminated, and the employee shall be treated for any purpose as having been dismissed by the employer.”

67 Henceforth an employee will be entitled to complain of unfair constructive dismissal where there is a substantial and materially detrimental change in working conditions which does not amount to a breach of contract.  The requirement for the detriment to be “material” was added at a late stage in the consultation process in response to concerns that an employee should not be able to claim constructive dismissal for changes to working conditions which had no more than a minor detrimental effect. 
68 It should be noted that an employee who relies on regulation 4(9) to establish a deemed dismissal will have no claim for wrongful dismissal at common law.  This is because regulation 4(10) provides:
“No damages shall be payable by an employer as a result of a dismissal falling within paragraph (9) in respect of any failure by the employer to pay wages to an employee in respect of a notice period which the employee has failed to work.”

69 By contrast, where there is a repudiation of the employee’s contract of employment, the normal legal rules apply.  In that situation, the employee can resign and complain of unfair and wrongful dismissal – see regulation 4(11). 
70 Unfortunately the Government has not taken the opportunity to reverse the Court of Appeal’s decision in University of Oxford v Humphreys and another [2000] IRLR 183.  In that case it was held that where an employee objects to the transfer of his or her contract of employment because s/he knows that the transferee intends to make substantial and detrimental changes in terms and conditions, the exercise of the right to object can be regarded as a constructive dismissal by the transferor.  The Court also held that liability for the relevant dismissal rests with the transferor and does not transfer to the transferee under regulation 5(2).   In so concluding, the Court refused to accept that the liability for a constructive dismissal which occurs because the transferee is threatening to change terms and conditions passes to the transferee in accordance with the Litster principle.  
71 The language of the new regulation 4(9), referring as it does to a transfer which involves or “would involve” a substantial change in working conditions to the detriment of a person whose contract was or “would be” transferred seemingly envisages the possibility of Humphreys type claims being brought against the transferor if the employee chooses to resign before the transfer.
New rules for insolvent undertakings 
72 Under the Directive, Member States have a number of options in relation to transfers effected in the context of insolvency proceedings. 
73 Article 5(1) provides:
“Unless the Member States provide otherwise, Articles 3 and 4 [automatic transfer principle and protection from dismissal] shall not apply to any transfer where the transferor is the subject of bankruptcy proceedings or any analogous insolvency proceedings which have been instituted with a view to the liquidation of the assets of the transferor and are under the supervision of a competent public authority (which may be an insolvency practitioner authorised by a competent public authority).”
74 Article 5(2) applies where insolvency proceedings have been opened in relation to a transferor (whether or not such proceedings have been instituted with a view to the liquidation of the assets of the transferor) and are under the supervision of a competent public authority, including an authorised insolvency practitioner.  It gives the Member States two options in the context of such proceedings, namely:
(1) to provide that certain of the transferor’s pre-existing debts towards the employees should  not pass to the transferee;
(2) to provide that employers and employee representatives may agree changes to terms and conditions of employment by reason of the transfer itself, provided that this is in accordance with national law and practice and with a view to ensuring the survival of the business and thereby preserving jobs. 
75 The Government has decided that where transfers are effected in the context of bankruptcy or liquidation proceedings, the automatic transfer principle will not apply and employees will not be protected from dismissal.  The Government has also elected to exercise both of the options set out in Article 5(2) of the Directive. In its Consultation Paper, the DTI observed that this is in accordance with the Government’s policy of promoting the ‘rescue culture’. 
76 To this end, the new regulation 8 delineates two types of insolvency proceedings, viz:
(1) bankruptcy or analogous insolvency proceedings which have been instituted with a view to the liquidation of the assets of the transferor and are under the supervision of an insolvency practitioner (referred to in this paper as “liquidation proceedings”) – see regulation 8(7); and
(2) insolvency proceedings which are not with a view to the liquidation of the assets of the transferor and are under the supervision of an insolvency practitioner, referred to in new TUPE as “relevant insolvency proceedings” – see regulation 8(6).
77 The new regulation 8(7) provides that regulation 4 (transfer of contracts etc) and regulation 7 (protection from dismissal) will not apply to any transfer where the transferor is the subject of liquidation proceedings.  Regulations 8(1) to (5) provide for the transferee to be exempted from certain debts where the transferor is subject to relevant insolvency proceedings and regulation 9 permits certain variations to contracts of employment in the context of such proceedings.
Exclusion of regulations 4 and 7 where transferor subject to liquidation proceedings
78 The Redundancy Payments Office (“RPO”) of the Insolvency Service has given guidance on the type of insolvency proceedings which would fall within the exclusion in regulation 8(7).  In a recent circular to insolvency practitioners the RPO said:
“It is the RPO’s understanding that the regulations will not apply to an insolvency where the undertaking is, as a matter of fact, wound up and the proceeds are distributed to creditors.  The regulations will apply to insolvencies where the undertaking, or part of one, is transferred to the new owner.  It is our view that the only type of insolvency definitively outside the scope of the TUPE regulations is a compulsory winding up by the courts. In all other types of insolvency it is possible for the undertaking (or part of it) to be transferred to the new owner and therefore capable of fitting the purposive definition of regulation 8(6).  It is inevitable that an employment tribunal will eventually determine the point.”
79 It is questionable whether the RPO are right to say that new TUPE will apply to any insolvency proceeding in which an undertaking or part of one is in fact transferred to a new owner.  If this is correct, then the exclusion of transfers effected where the transferor is the subject of liquidation proceedings would appear to be entirely otiose. It is also noteworthy that the exclusion in regulation 8(7) is confined to regulations 4 and 7, which implies that other parts of the regulations, such as the consultation obligations, are capable of applying to transfers which are effected in the context of liquidation proceedings.  Again, it is difficult to see how meaning can be given to this aspect of regulation 8(7) if the mere fact that a transfer takes place is sufficient to attract the full protection of the regulations. It is therefore submitted that where a transfer is in fact effected by a liquidator, regulations 4 and 7 will not apply.
Meaning of ‘relevant insolvency proceedings’ 
80 The DTI Consultation Document states that “relevant insolvency proceedings” will include administration, company and individual voluntary arrangements and creditors’ voluntary winding-up, but not administrative or other receiverships or members’ voluntary winding-up.  Further guidance is provided in part 6 of the DTI Guidance, which says that in the view of the DTI the phrase “relevant insolvency proceedings” covers an insolvency proceeding in which all creditors of the debtor may participate and in relation to which the insolvency office-holder owes a duty to all creditors.
Exemption from pre-existing debts where transferor in relevant insolvency proceedings
81 The provisions exempting the transferee from certain of the transferor’s pre-existing debts where the transferor is subject to relevant insolvency proceedings are contained in regulations 8(1) to 8(5).  The new scheme applies to:
(1) “relevant employees”, who are defined as employees who transfer to the transferee and employees who would have so transferred had they not been dismissed by the transferor by reason of the transfer itself or a reason connected with the transfer which is not an ETOR; 
(2) sums payable under the “relevant statutory schemes”, which are defined as:
(a) Chapter VI of Part XI of the Employment Rights Act 1996 (“ERA”) i.e. the statutory redundancy scheme; and
(b) Part XII of the ERA i.e. the insolvency payments provisions.
82 Regulation 8(5) provides that regulation 4 shall not operate to transfer liability for the sums payable to relevant employees under the relevant statutory schemes. Employees will instead have the right to claim payments owed to them by the transferor under the relevant statutory schemes from the Secretary of State, out of the National Insurance Fund.  
83 The transferee will be liable for any other debts owed to relevant employees.  
84 Under Part XII of the ERA, an employee whose employer is insolvent can only make a claim against the National Insurance Fund if his or her employment has been terminated.  However, the new regulation 8(3) provides that debts protected by Part XII of the ERA will be payable to an employee even though s/he has not been dismissed.  To this end, it provides that “the transfer shall be treated as the date of termination and the transferor shall be treated as the employer”.   This means that the Secretary of State will discharge the transferor’s liability for arrears of wages and for holidays taken prior to the insolvency date for which the employee was not paid, up to the usual statutory limits.  Redundancy payments, accrued holiday entitlement and notice pay will only be discharged by the Secretary of State if the employee was dismissed and will not be payable if the contract continues with the transferee.
Variations of contract where transferor subject to relevant insolvency proceedings

85 The second option provided for by Article 5(2) of the Directive is covered by the new regulation 9.  It provides that where the transferor is subject to relevant insolvency proceedings at the time of a relevant transfer, the transferor or transferee (or an insolvency practitioner) will be able to agree “permitted variations” to terms and conditions with appropriate representatives of the employees assigned to the organisational grouping involved in the transfer.
86 A “permitted variation” means a variation to the contract of an assigned employee where:
(1) the sole or principal reason for it is the transfer itself or a reason connected with the transfer which is not an ETOR; and
(2) it is designed to safeguard employment opportunities by ensuring the survival of the undertaking, business or part of the undertaking or business subject to the relevant transfer.
Note that under the second limb of the test, the focus is on the purpose of the variation rather than its effect.  This suggests that a subjective test may be appropriate.
87 “Appropriate representatives” are defined in the following way:
(1) if the employees are of a description in respect of which an independent trade union is recognised by their employer, representatives of the union;
(2) in any other case, whichever of the following representatives the employer chooses:
(a) employee representatives appointed or elected by employees assigned to the organised grouping of resources or employees otherwise for the purposes of regulation 9 who, having regard to the purpose for which they were appointed or elected, have authority from the employees to agree permitted variations to contracts of employment on their behalf;
(b) employee representatives elected by the assigned employees for this particular purpose in an election satisfying the requirements of regulation 14.
It is doubtful whether representatives elected for the purposes of consultation under regulations 13 to 15 could be regarded as having authority from the employees to agree permitted variations to their contracts of employment.
88 Special safeguards apply where assigned employees are represented by non-union representatives.  These require:
(1) that any agreement recording a permitted variation must be in writing and signed by each of the representatives or, where that is not reasonably practicable, by a duly authorised agent of that representative; and 
(2) that, in advance of any agreement being made, the employer must have provided all employees to whom it is intended to apply with copies of the text of the agreement, together with “such guidance as those employees might reasonably require in order to understand it fully”.
89 In the light of the fact that a single dissenting employee representative can effectively block a permitted variation, it may be in the employer’s interests to ensure that different classes of employees are represented by different representatives (an option given to the employer by regulation 14(1)(c)). 
90 There is no obvious reason why the requirement to provide copies of the agreement and guidance to employees should not have been extended to the situation where there is a recognised union, especially since a recognised union will be an appropriate representative whatever the scope of its recognition.
91 Regulation 9(6) provides:
“A permitted variation shall take effect as a term or condition of the assigned employee’s contract of employment in place, where relevant, of any term or condition which it varies.”

It would appear, therefore, that permitted variations will be binding on individual employees even though the relevant variations have been agreed without their authority.
Informing and consulting employee representatives

92 Regulations 13 to 15 of new TUPE are concerned with the duty to inform and consult employee representatives.  With two caveats, they mirror regulations 10 and 11 of the existing regulations. 

93 The first change affects the duty to supply information to the appropriate representatives.  The old regulation 10(2)(d) provided that if the employer was the transferor, it was under a duty to inform the appropriate representatives of the measures which the transferee envisaged taking in connection with the transfer.

94 The new regulation 13(2)(d) says:

“if the employer is the transferor, the measures, in connection with the transfer, which he envisages the transferee will take in relation to any affected employees who will become employees of the transferee after the transfer by virtue of regulation 4 or, if he envisages that no measures will be taken, that fact.”

95 The Government has not explained the thinking behind this amendment, which was not foreshadowed by the draft regulations published in 2005 and curiously does not appear to be reflected in the section of the Guidance dealing with information and consultation rights.  Although the transferee continues to be under a duty to supply information about the measures it envisages to the transferor
, the transferor now has an independent obligation to consider what measures the transferee may take.  Moreover, where the transferor is aware that the transferee is planning certain measures, it will clearly be obliged to notify the appropriate representatives even though it has not been formally notified of the relevant measures by the transferee.

96 The second change to the information and consultation provisions is that regulation 15(9) provides for the transferor and the transferee to be jointly and severally liable for any award of compensation made by a tribunal in respect of a failure by the transferor to comply with the TUPE information and consultation requirements. The DTI Consultation Document made the point that if this liability transfers wholly to the transferee (as was held to be the case in Alamo Group Limited v Tucker [2003] IRLR 266), there may be little incentive for the transferor to comply with the consultation requirements.  

97 Under the new system of joint and several liability, the employee representatives (or individual employees) who are seeking redress for breach of the provisions will be able to choose whether to take action against the transferor, or the transferee, or both.  In the  Consultation Document the DTI observed that in practice it is likely that the choice will be strongly influenced by the consideration of which party is best able to pay.  It pointed out that a party who is a sole defendant will have the opportunity of joining others who are jointly liable in respect of the same liability and stated that if judgment is given against a sole defendant, that defendant might be able to recover a contribution from any other employer who is jointly liable in respect of the same liability.  The DTI also suggested that “liabilities would be apportioned fairly, in line with the provisions of the Civil Liability (Contribution) Act 1978”.  
98 As a result of representations received during the consultation exercise, the Government decided that it would not extend the joint and several liability regime to protective awards resulting from a failure to inform and consult about collective redundancies effected prior to the transfer.  
Notification of employee liability information

99 Article 3(2) of the Directive gave Member States the option to introduce provisions requiring the transferor to notify the transferee of all rights and obligations in relation to employees that will be transferred, insofar as the relevant obligations are or ought to be known to the transferor at the time of the transfer.  The Government has decided to take full advantage of this option.  

Transferor’s duty to supply employee liability information

100 The duty to supply employee liability information is governed by regulations 11 and 12 of new TUPE.

101 The transferor’s duty to supply employee liability information applies in relation to two categories of employee:

(1) any person employed by the transferor who is assigned to the organised grouping of resources or employees that is the subject of the relevant transfer – see regulation 11(1);

(2) any person who would have been so employed and assigned if they had not been unfairly dismissed in the circumstances described in regulation 7(1) – see regulation  11(4).  

102 The information can be provided in one of two ways, which are (a) in writing or (b) by making it available to the transferor in a readily accessible form.

What is employee liability information?

103 “Employee liability information” is defined as:
(1) the identity and age of the employee;
(2) the particulars of employment that an employer is required to give to an employee under section 1 of the Employment Rights Act 1996;
(3) information of any disciplinary procedure taken against an employee and any grievance procedure taken by an employee within the previous two years “in circumstances where the Employment Act 2002 (Dispute Resolution) Regulations 2004 apply”.  This would clearly include any disciplinary proceedings in which dismissal was contemplated, even if the sanction ultimately imposed was a warning.  It is also arguable that disciplinary and grievances procedures which predate 1 October 2004 are covered if the circumstances would fall within the scope of the Dispute Resolution Regulations;
(4) information of any court or tribunal case, claim or action:
(a) which has been brought by an employee against the transferor within the previous two years; or 
(b) that the transferor has reasonable grounds to believe might be brought by an employee against the transferee arising out of his employment with the transferor;
(5) details of any collective agreement which will take effect post-transfer in relation to the employee.
104 The level of detail required in relation to past disciplinary and grievance procedures and actual or potential legal claims is unclear.

Notification and timescale

105 Regulation 11(3) provides that the information supplied must be as at a specified date not more than 14 days before the date on which it is notified to the transferee.  Regulation 11(5) requires the transferor to notify the transferee in writing of any subsequent change in the employee liability information.

106 The notification must be given not less than 14 days before the relevant transfer unless there are special circumstances which make this not reasonably practicable, in which case the information must be supplied as soon as reasonably practicable – see regulation 11(6).

107 Regulation 11(7) makes clear that employee liability information may be given in more than one instalment or indirectly, through a third party e.g. the client where there is a change of service provider.

Enforcement 

108 The recourse available to a transferee where the transferor fails to comply with the notification requirements is prescribed by regulation 12. 

109 The Government has decided that the employment tribunal is the appropriate judicial forum for complaints.  The DTI originally intended to give the transferee the right to bring proceedings in the High Court but was persuaded by responses received during the consultation exercise that employment tribunals should take that role.  The Department appears to have accepted the argument that the High Court might be a remote and expensive forum.  It also pointed out in its Consultation Response that many TUPE cases already involve the ET in deciding disputes between employers so that the addition of this jurisdiction would not be a significant innovation.

110 The time limit for a complaint is 3 months from the date of the transfer, with a reasonable practicability extension. 

The remedy

111 Regulation 12(3) provides that if the transferee’s complaint is upheld, the tribunal will be required to make a declaration to that effect and may make an award of compensation. Regulation 12(4) states that this shall be of such amount as the tribunal considers just and equitable in all the circumstances, having regard to:

(1) any loss sustained by the transferee which is attributable to the matters complained of; and

(2) the terms of any contract between the transferor and the transferee relating to the transfer under which the transferor may be liable to pay any sum to the transferee in respect of a failure to notify the transferee of the employee liability information.

The amount of compensation must not be less than £500 per employee in respect of whom the transferee has failed to comply with a provision of regulation 11, unless the tribunal considers it just and equitable in all the circumstances to award a lesser sum – see regulation 11(5).  In addition, regulation 11(6) imposes a duty on the transferee to mitigate its loss. 

112 The original draft regulations provided for a penalty not exceeding £75,000.  The Government ultimately elected to adopt a compensatory rather than a punitive approach to remedy in the light of representations made during the consultation exercise, which had  generally supported a loss-based approach.  It seems likely, however, that the assessment of loss in these cases will often be far from easy and that there will be many cases where the transferee is not able to point to any concrete loss.  Failure to notify a transferee of information relating to an employee will not normally cause the transferee loss unless there was something the transferee would have done differently as a result of receiving the information.

No contracting out

113 It is not open to the parties to contract out of the obligations imposed by the new regulation 11.  Any such contract would be rendered void by the restriction on contracting out contained in regulation 18. 

Purpose of notification provisions

114 The Consultation Document stated that the provisions relating to notification of employee liability information will ensure that transferees are entitled to full and accurate information about the employees so that they are well placed to honour the rights and obligations which they are taking on.  It also claimed that the notification provisions will “help to ensure transparency in the transfer process and prevent instances of sharp practice - such as where, shortly before a transfer is completed, the transferor changes the terms and conditions and/or the composition of the workforce assigned to the undertaking in question.”  However, the new regulations stop short of making such practices unlawful. They require that the employee liability information is disclosed before the transfer and that any changes to it are also notified but do not prevent the transferor from making last-minute changes to terms of employment or to the composition of the transferring group.

115 In practice, potential transferees often find it desirable to receive employee liability information before committing to a transfer, as this helps them to determine the terms on which they may be prepared to purchase or tender for the undertaking.  New TUPE have not solved that problem. 
Territorial extent

116 The old regulation 13, which provided that TUPE do not apply where the employee ordinarily works outside the United Kingdom, has been omitted from new TUPE.  Similar provisions were removed from other parts of the employment protection legislation in 1999.  The Consultation Document stated that whether or not employees working abroad will be able to bring a claim under TUPE will in future depend on the normal principles of international law – for which see Lawson v Serco Ltd [2006] IRLR 289.

� This paper draws on training material jointly prepared with my colleague Melanie Tether.


�  See Wilson v St Helen’s Borough Council [1998] IRLR 706 HL


� See regulation 13(4) of new TUPE
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